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property was seldom if ever allowed to pass out of the hands
of the Clan, the genos. " Before Solon," says Plutarch,1
" there was no power of testation, but the house and property
had to remain within the genos " ; and even after Solon's
innovation, after 600 B.C., this new power was severely
limited, being only exercisable if there were no legitimate
sons z; a limitation so severe that Maine denies that Attic
law ever invented any true power of testation at all.3 As
in the customs of Bengal and in the sacred Hindu Laws of
Manu, and universally in the customs of the Teutonic tribes
as they become visible to us in the disintegrating Roman
Empire, " law makes the male children co-proprietors
with their father, and the endowment of the family
cannot be parted with, except by the consent of all its
members." 4 From a like state of affairs derives the phrase,
common to Roman jurisprudence even in its maturest stages,
by which a son succeeding his father was known as heres suus
and heres necessarius, although, in point of fact, in the days
of Gaius he was no longer anything of the kind.5 In Attic
law, if there were legitimate sons living, they must inherit,
receiving equal shares.6 There was no primogeniture, except
that the eldest son kept the father's house, no doubt an
important item in some cases.7 A son might indeed be
disowned and banished, for unfilial or otherwise disgraceful
conduct,8 or even, after killing within the clan or meddling
with his father's women or in some other way moving his
father's or kinsmen's anger, might have to fly for his life.
Hippolytos, son of Theseus, in the legend, and Phoinix in
the Iliad (ix, 447 ff.) are examples. In that case, there was
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